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KENNETH LEXA

Deci ded February 24, 1997

onsol i dat ed appeal s fromseparate deci sions of the Idaho Sate
Gfice, Bureau of Land Managenent, declaring mining clains void.
| MC 38373-1 MC 38374, | MC 38395, | MC 38399, |MC 38408-1MC 38411, | MC 38413-

| MC 38414; | MC 137919-1 MC 137928.
Affirned.
1 Mning dains: Abandonnent--Mning Qains: Rental or

d ai m Mai nt enance Fees: General | y--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

If amning clainant fails to pay the rental fees
required by the Act of Gct. 5, 1992, or file the
required certificates of exenption on or before

Aug. 31, 1993, the clains are properly deened
abandoned and void. Nb grace period for filing late
certificates of exenption fromthe rental fee

requi renent has been provi ded by Departnent al

regul ati on; those docunents nust be recei ved by BLMon
or before the date required by regul ation.

Notice: Generally--Regul ations: General ly--Satutes

Al persons dealing wth the Gvernnment are presuned
to have know edge of relevant statutes and dul y
promul gat ed regul ati ons.

Notice: Generally

Aclaimant's assertion that he had not been given an
adequat e opportunity to becone famliar wth the rental
fee requirenents of the Act of ct. 5, 1992, and its

i npl enenti ng regul ati ons, which were published j ust
over a nonth before conpliance wth their provisions
was required provides no basis for reversing a decision
declaring his clains abandoned and void for failure to
conply wth those requirenents.
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4, Est oppel

Reliance on the oral msstatenents of a BLM enpl oyee
w il not support a clai mof estoppel; reliance nust
be predicated on a crucial msstatenent in an official
deci si on.

5. Mning dains: Abandonnent--Mning dains: Lands
SQubject to--Mning dains: Relocation--Mning A ains:
Rental or d ai mMiintenance Fees: General | y--M ni ng
dains: Rental or Aa mMintenance Fees: Svall M ner
Exenpt i on

R ghts acquired under a relocation of a mning claim
determned to be abandoned and void for failure to
tinely pay the rental fee or file a certificate of
exenption do not relate back to the date of the
location of the original claimbut only to the date of
rel ocation. Wien such a claimis |ocated on | and

w thdrawn frommneral entry, it is properly declared
null and void ab initio.

APPEARANES Brian H llins, Esq., Spokane, Véshington, for appellant.
(PN ON BY ADM N STRATI VE JUDGE PR CE

These are consol i dat ed appeal s by Kenneth Lexa fromtwo March 8,
1994, decisions of the Idaho Sate Gfice, Bureau of Land Managenent (BLN,
declaring certain mning clains void. e decision declared 10 cl ai ns
abandoned and void for failure to pay rental in the anount of $100 per
claamor to file a certificate of exenption frompaynent of rental by
August 31, 1993. The other decision declared Lexa' s attenpted rel ocations
of those clains null and void ab initio because they are in the Gospel Hunp
Wl derness Area and the lands are no |l onger open to entry under the mning
lans. 1/

1/ Lexa' s appeal fromthe decision declaring the clai ns abandoned and
void for failure to pay the rental or to file a certificate of exenption
has been docketed as | BLA 94-401. H's appeal fromthe decision declaring
his attenpted rel ocations of those clains null and void ab initio has been
docketed as I BLA 94-400. The clains are listed as fol | ows:

d ai m Nane Qig. Seria Nb. Rel ocation Nb.
Little Bear H. | MC 38373 | MC 137919
Little Bear A. #2 |M 38374 | MC 137920
Littl e Bear #20 | MC 38395 | MC 137921
Littl e Bear #24 | MC 38399 | MC 137922
Littl e Bear #33 | MC 38408 | MC 137923
Little Bear #34 | MC 38409 | MC 137924
Little Bear #35 | MC 38410 | MC 137925
Littl e Bear #36 | MC 38411 | MC 137926
Littl e Bear #38 | MC 38413 | MC 137927
Littl e Bear #39 | MC 38414 | MC 137928
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[1] Ve wll first consider Lexa s appeal fromthe decision declaring
the original clains abandoned and void. This decision is based on a
provision of the Departnent of Interior and Rel ated Agencies Appropriations
Act for Fscal Year 1993 (Act), P.L. 102-381, 106 Sat. 1378-79 (1992),
that requires each claimant to "pay a claimrental fee of $100 to the
Secretary of the Interior or his designee on or before August 31, 1993, "
for each unpatented mining claim mll or tunnel site to hold such claim
for the assessnent year ending at noon on Septenber 1, 1993. (Ephasis
added.) The Act al so contained an identical provision establishing rental
fees for the assessnent year ending at noon on Septenber 1, 1994, requiring
paynent of an additional $100 rental fee on or before August 31, 1993.
106 Sat. 1378-79 (1992).

The only exenption provided fromthis rental fee requirenent is the
so-called "snal | mner exenption,” available to clainants hol ding 10 or
fewer clains on Federal |ands who neet all the conditions set forth in
43 R 3833.1-6(a) (1993). Wdshburn Mning (., 133 | BLA 294, 296 (1995).

The regulations require that a claimant apply for the small mner
exenption by filing separate certificates of exenption on or before

August 31, 1993, supporting the exenption for each assessnent year clai ned.
43 FR 3833. 1-7(d) (1993). If amning clainant fails to pay the required
rental fees or file separate certificates of exenption on or before

August 31, 1993, the clains are properly deened abandoned and voi d.

No grace period for filing late certificates of exenption fromthe
rental fee requirenent has been provided by Departnental regul ation;
t hose docunents nust be recei ved by BLMon or before the date required by
regul ation. See 43 GFR 3833.0-5(m); Nanni e Edwards, 130 | BLA 59 (1994).
This strict filing requirenent is inposed In recognition of the
requi renent inposed by Gongress that for every unpatented nmining claim
"each clainant shall, except as otherw se provided by this Act, pay a claim
rental fee of $100 to the Secretary of the Interior or his designee on
or before August 31, 1993." 106 Sat. 1378 (1992).

Appel | ant was previously the owner of 45 unpatented mning cl ai ns
collectively called the Little Bear Goup, but prior to August 31, 1993,
he quitclained all except 10 clains in order to qualify for the snall
mner exenption. Appellant has submtted an affidavit stating that he
had reviened BLMs March 5, 1993, news rel ease concerning the rental fee
requi renent and snall mner exenption and that he tel ephoned BLM and was
referred to Rchard Deery, wth whomhe spoke on two separate occasi ons
in July 1993.

During ny discussions wth M. Deery, he advised ne that

| could quit claimny interest inthe Little Bear dai m@Goup
to others, and I could retain 10 and fewer clains. Further he
advised ne that if each clainmant held 10 or fewer clains each
of us would qualify for the exenption frompaynent of the annual
rental fee. M. Deery al so advised ne that because | was the
original ower of the clains, | would not need to file a
certification formto be exenpt frompaynent of the rental fees.
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(Afidavit at 2-3). Appellant further states that he did not obtain a
copy of the regulations until July or early August 1993 and found themto
be confusing. Appellant states that he conpleted the snall mner exenption
certificates for the other claimants but "did not conplete a certification
formfor nyself because M. Deery had advised ne that | did not need to do
so" (Affidavit at 3).

After the other clainants signed their certificates, appellant went to
the Sate office to file themin person early on the norning of August 31.
He relates that he was assisted by D ane Hartman, who "exanined the
docunents and confirned that it was unnecessary for ne to file the
certification formfor ny 10 clains * * * but said copies of the quitclaim
deeds and Affidavit of Assessnent VWrk had to be filed" (Afidavit at 4).

Appel | ant asserts that Hartnan "hel d hersel f out as understandi ng the
new regul ati ons” and of fered assi stance so that the persons to whom
appel lant quitclained the clains could qualify for the exenption:

Ms. Hartrman specifically told ne that it was unnecessary for ne
to conplete and file the certification form(CMB No. 1004-0114)
toreceive the Svall Mner's Exenption. M. Hartnan expl ai ned
that | would receive the Svall Mner's Exenption wthout filing
the certification formbecause | was the original owner/hol der of
the entire Little Bear AaimGoup and had quit clained al|l but
the 10 remaining clains to other claimants. M. Hartnan assured
ne that the certification forns which | filed on behal f of the
other clainants were in order, that all other filing requirenents
had been net, and that all of the above clai nants, including
nysel f, woul d receive the Srall Mner's Exenpti on.

(Afidavit at 4-5).

Appel lant did not |earn that his clains had becone void until an
inquiry froma prospective purchaser pronpted himto call BLMabout their
status in February 1994. Lynn Md ure advised himthat his clains were
| ost and queried why appel lant had not filed a formfor hinself as he had
done for the other clainmants. Appellant explained that he had been told on
August 31 that it was not necessary to do so. He visited BLMon March 1
and states that MQ ure advised himthat "the problemcoul d be cured if |
woul d rel ocate the clains" (Affidavit at 6).

Qver the next 2 days, appellant attenpted to rel ocate the clains,
filing location notices wth the county and faxing copies to BLM 2/ On
March 4, however, MQure told himthat the clai ns coul d not be rel ocat ed
because they were in the Gospel Hunp Wl derness Alea. h March 8, BLM
i ssued its separate decisions declaring the original clains abandoned and
void and the relocated clains null and void ab initio.

2/ ¢ note that Idaho Sate | aw requires nonunentati on of rel ocated
clains. See lIdaho Gode § 47-607.
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V¢ do not doubt that appellant intended to keep 10 of the 45 clains,
but we have difficulty understandi ng how BLM coul d have of fered the advi ce
it purportedly did. The statute requires any small miner seeking the
exenption to file the certificate; there are no exceptions. Had appel | ant
never owned nore clains than the 10 he kept, there woul d have been no
guestion that he was required to file a certificate, even though he was the
"original" ower. The reputed advice of BLMs enpl oyees nakes sense only
if they failed to understand that appellant intended to retain 10 clai ns
and i nstead mstakenly believed that appellant had quitclained all of his
clains and was filing the certificates for the new owers. V¢ recogni ze
that the conplexity of a transaction increases the possibility of
m sunder st andi ng when oral advice is requested. Neverthel ess, for the
pur poses of disposing of this appeal, we wll assune the facts are as
appel l ant states them

Appel | ant asserts that BLMis estopped fromdecl aring his clains
abandoned and void on the basis of the four el enents of estoppel described
inlhited Sates v. Gorgia-Pacific G., 421 F.2d 92, 96 (9th dr. 1970):

(1) The party to be estopped nust know the facts; (2) he nust

intend that his conduct shall be acted on or nust so act that

the party asserting the estoppel has aright to believe it is

so intended; (3) the latter nust be ignorant of the facts; and
(4) he nust rely on the forner's conduct to his injury.

Appel | ant asserts that BLMknew the facts because the requirenents are
found in BLMs own regul ati ons and BLMknew that the clains were in a

W | derness area. Appellant asserts that by referring himto Deery and
Hartman for advice, BLMintended that their advi ce woul d be acted upon,
that he had a right to believe that it was so intended, and that he relied
on their advice to his injury. Appellant's estoppel claim however,
founders on the third requirenent, that he be ignorant of the facts.

[2] Inhis attenpt to satisfy the estoppel requirenents, appellant
characterizes his ignorance of |aw as ignorance of the facts and asserts
that had he known the true facts, he woul d not have sought the advi ce of
the BLM enpl oyees to whomhe was directed. Neverthel ess, all persons
dealing wth the Gvernnent are presuned to have know edge of rel evant
statutes and regul ations. Federal Qop Insurance Gorp. v. Merrill,

332 US 380 (1947); Lester W Pullen, 131 IBLA 271 (1994). To hol d that
the notice inparted by the enactnent of |egislation can be negated by an
executi ve branch enpl oyee's oral statenents woul d gi ve that enpl oyee the
power to nullify the action of the legislature in a nanner clearly not
contenpl ated by the Gonstituti on.

Appel | ant contends that he was not gi ven an adequate opportunity
to becone famliar wth the requirenents which were published just over a
nont h before conpl i ance with their provisions becane necessary. Appel | ant
refers to the Qourt's opinion in Lhited Sates v. Locke, 471 US 84, 108
(1985), which uphel d the provision for abandonnent of mining clains for
failure to conply tinely wth filing requirenents inposed by the Federal
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Land Policy and Managenent Act of 1976, 43 US C 8§ 1744 (1994), in part
because the statute provided adequate notice by giving clainants 3 years in
which to famliarize thensel ves wth its requirenents. Neverthel ess, we
coul d accept appel lant's argunent wth respect to the rental fee
legislation only by holding that the statute itself was not effective in

i nparting adequat e noti ce.

[3] In acase in which the claimant, unlike appellant, had never
recei ved actual notice of the rental fee requirenent prior to receipt of
the BLM deci sion, we responded to an argunent based on adequacy of notice
as foll ows:

A though this Board has no authority to declare an act
of Gongress or a duly promul gated regul ati on unconstitutional ,
see Arerada Hess Gorp., 128 IBLA 94, 98 (1993), we find this
Act as i npl enented by BLMto be consi st ent wth the
constitutional requirenents set forth in the Locke and Texaco
[3/] cases. It was within Gongress' authority to nandate
specific notice requirenents in the statute but, for whatever
reasons, it did not. Wile the grace period in the instant case
is less than the period allowed by the statute in Texaco,
appel | ants acknow edge the efforts of BLMto notify clai nants by
individual nailing and by newspaper publication. Notice of
rul enaki ng was published in the Federal Register. 58 FR 12878
(Mar. 5, 1993) (proposed rules); 58 FR 38186 (July 15, 1993)
(final rules). Athough it is regrettable that appellants
apparent|y never received actual notice of the rental fee
requi renent prior to receipt of the BLMdecision, it appears that
the notice provided is in conpliance wth the due process
requi renents as applied by the courts.

Dee W A exander Estate, 131 IBLA 39, 43 (1994). Aclainmant's assertion
that he has not been given an adequate opportunity to becone famliar wth
the rental fee requirenents inposed by an Act of Congress provi des no basis
for reversing a decision declaring his clains abandoned and voi d for
failure to conply with those requirenents. See Garol E Shaw 136 | BLA 84,
86 (1996).

In Locke, mning clains were decl ared abandoned and voi d because
the claimant filed affidavits of assessnent work required by 43 US C
§ 1744 (1994) on Decenber 31 instead of prior to Decenber 31, and the
Suprene Gourt was confronted with a simlar argunent that the Gover nment
was estopped. Locke, supra at 89-90 n.7. Locke |ikew se supported his
argunent wth an naffidavit that a BLM enpl oyee had erroneously stated that
the filings had to be made on or before Decenber 31. Uhlike this appeal,
however, the clainant al so of fered a BLM panphl et giving the sane erroneous
advi ce.

3/ Texaco, Inc. v. Short, 454 US 516 (1982).
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Wii | e expressing no viewas to whether the clainant could prevail in
its estoppel claim the Gourt cited its decision in Heckler v. Gommunity
Health Services of Gawford Gounty, Inc., 467 US 51 (1984). In that
case, the Gourt declined to apply estoppel wthout the presentation of a
witten docunent containing the erroneous infornation:

The appropriateness of respondent’'s reliance is further

under mned because the advice it recei ved fromTravel ers was
oral. It isnot nerely the possibility of fraud that underm nes
our confidence inthe reliability of official action that is not
confirned or evidenced by a witten instrunent. Witten advice,
like a witten judicial opinion, requires its author to reflect
about the nature of the advice that is given to the citizen, and
subj ect that advice to the possibility of review criticismand
reexam nat i on.

1d. at 65.

[4] Appellant recogni zes that we have held that oral msstatenents
cannot support a claimof estoppel and that "reliance nust be predi cated
on acrucial msstatenent in an official decision." Conpare Leitnotif
Mning ., 124 | BLA 344, 347-48 (1992), wth Mrtin Faley, 116 I BLA 398,
402 (1990). Appellant neverthel ess contends that an exception shoul d be
nade in this case because he specifically contacted BLMfor advi ce and
was referred to Deery and Hartman, who nade crucial misstatenents of |aw
Aternatively, he contends that the "official decision" requirenent is
satisfied by the regul ati ons and BLMs deci sion "placing agents in a
position to interpret BLMregul ati ons who msrepresented the steps the
Appel lant was required to followin order to conply wth the new
regul ations." Appellant's argunents, however, do not overcone the concerns
expressed above by the Gourt about the reliability of oral advice.
Mbreover, a witten docunent preserves the evidence of the mstaken advice
in away that di mnishes specul ation as to whet her the enpl oyees real |y
under stood t he question bei ng asked.

Appel | ant has requested a hearing to establish the authority and
qgualifications of certain Idaho Sate (fice personnel to interpret BLM
regul ati ons and provide | egal advice. This request, however, is controlled
by Departnental regul ation 43 GFR 1810. 3, which provides that the Lhited
Sates is not bound or estopped by the acts of its officers or agents when
they enter into an arrangenent or agreenent to do or cause to be done what
the | aw does not sanction or permt. Because the text of the regul ation
nakes further inquiry into the authority of BLMs enpl oyees unnecessary,
appel lant' s request for a hearing is denied. Accordingly, we nust affirm
BLM s deci sion decl aring the clai ns abandoned and voi d.

Ve turn nowto Lexa' s appeal fromBLMs decision declaring his
attenpted rel ocations of those clains null and void ab initio. Uhder

section 4(a)(1) of the Endangered Anerican WI derness Act of 1978, P.L. 95
237, 92 Sat. 40, 43 (1978), the land on which appel lant's clai ns were
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| ocated was included in the Gospel Hunp WI derness Area and desi gnated as
part of the National WIderness Preservation System An area so desi gnat ed
I's managed i n accordance wth the provisions of the WIderness Act of 1964,
16 US C 88 1131-1136 (1994), which wthdrew the |ands designated as

w | derness fromall forns of appropriation under the mning | ans, effective
January 1, 1984. 16 US C 8 1133(d)(3) (1994). Section 5 of the
Endangered Anerican WI derness nodified the effective date of the
wthdrawal to January 1, 1989, so that the |lands at issue were no | onger
subj ect to location under the mning | ans when appel | ant | ocated his cl ai ns
in 1994.

[5] R ghts acquired under a relocation of a mning cla mdetermned
to be abandoned and void for failure to tinely pay the rental fee or file
a certificate of exenption do not relate back to the date of the |ocation
of the original claim but only to the date of relocation. Carol E Shaw
supra at 89; see also Seven A Beld, 136 IBLA 142 (1996); Horian L.
Qineski, 87 IBLA 266, 268-69 (1985). Wien such a claimis |ocated on
land wthdrawn frommneral entry, it is properly declared null and void
abinitio Id

Therefore, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 (GFR 4.1, the deci sions
appeal ed fromare af firned.

T Britt Price
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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